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Federal M ne Safety and Heal th Revi ew Conm ssion
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DECI SI ONS APPROVI NG SETTLEMENTS
AND
ORDER OF DI SM SSAL
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St atement of the Proceedings

The captioned proceedings were initiated by a discrimnation
conplaint filed by MSHA on behal f of Yale E. Hennessee
(conmpl ai nant) agai nst the respondent pursuant to section 105(c)
of the Federal M ne Safety and Health Act of 1977, 30 U.S.C. O
815(1). The conpl ai nant was di scharged by the respondent on Apri
22, 1986, for insubordination because of his alleged refusal to
performa work assignnment. The conplainant clained that his
refusal to performthe work in question was based on his belief
that the work could not be done safely, and that his work refusa
was protected activity under the Act.

Docket No. CENT 86A151-DM concerns an Application for
Tenporary Reinstatenment filed by MSHA on Septenber 10, 1986,
seeking the conplainant's tenporary reinstatenment pending the
adj udi cation of the nerits of his conplaint. Docket No. CENT
87A16-DM i s the discrimnation conplaint filed by MSHA on
Novenber 18, 1986. As part of its relief, MSHA proposed a $1, 600
civil penalty assessnent against the respondent for the alleged
vi ol ati on of section 105(c) of the Act.

A hearing on MSHA's Application for Tenporary Reinstatenment
was held in San Antonio, Texas, on October 23, 1986, and on
Novenber 6, 1986, | issued a decision ordering the conplainant's
tenmporary reinstatenment pending further adjudication of the
merits of his conplaint, 8 FMSHRC 1649 (Novenber 1986). The
respondent appeal ed ny tenporary reinstatement order to the
Commi ssion, and while the appeal was pending, filed a request
with me for nodification of nmy order. Since the matter was on
appeal, no dispositive ruling was made with respect in the
request.

On Decenber 8, 1986, the Commi ssion issued an order
affirming nmy tenporary reinstatenent order, and renmanded the
matter for further adjudication, 8 FMSHRC 1857 (Decenber 1986).
Subsequently, on Decenber 30, 1986, | issued an order denying the
respondent's request for nodification of ny Novenber 6, 1986,
tenmporary reinstatenent order, and the respondent was again
ordered to reinstate the conpl ai nant pendi ng the adjudi cation of
his conmplaint. The respondent filed a petition with the
Commi ssi on seeking review of my denial of its request for
nodi fi cation, and on February 2, 1987, the Comni ssion issued an
order denying the respondent's request for further review and
ordered the respondent to conply forthwith with my previously
i ssued tenporary reinstatement order. Thereafter, on February 18,
1987, | issued a Notice of Hearing advising the parties that a
hearing woul d be held during April 21A23, 1987, in San Antonio,
Texas, on all matters then pending before me in these
proceedi ngs.
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The captioned contests concern two section 104(a) citations and
one section 104(b) order served on the respondent because of its
alleged failure to conmply with nmy tenporary reinstatenment order
of Novenber 6, 1986. The captioned civil penalty proceedings are
the conpanion civil penalty proposals filed by MSHA in connection
with the contested citations and order.

By motion filed with nme on April 7, 1987, MSHA seeks ny
approval of a proposed settlenment agreenent executed by the
parties, including the conplainant Yale E. Hennessee, with
respect to the discrinmnation and civil penalty proceedi ngs. Upon
approval of the proposed settlenment, MSHA requests that all of
t he capti oned proceedi ngs be disnissed. A copy of a Release in
Ful | executed by M. Hennessee, and a Menorandum of Under standi ng
bet ween MSHA and the respondent, setting forth the conplete terns
of the settlement agreenent are included as part of MSHA's
not i on.

Di scussi on

In support of its proposed settlenment disposition of these
matters, MSHA states that they have been settled to the nutual
satisfaction of the parties, including M. Hennessee. Wth regard
to the discrimnation cases, CENT 86A151-DM and CENT 87-16- DM
MSHA states that they were resolved by agreenent of the parties
whereby M. Hennessee received a paynment of $21,000 (Il ess
wi t hhol dings) in full paynent of all clainms arising fromhis
di scharge and his agreenment to foresake his claimfor
reinstatenment. In agreeing to the settlenment of M. Hennessee's
di scrimnation clainms, MSHA agrees to waive the civil penalty
assessment requested in the conplaint.

As further consideration for the settlenent of M.
Hennessee's discrimnation clains, MSHA agrees to waive its
proposed civil penalty assessnent of $500 for Citation No.
2661516 (CENT 87A43-M), and to accept a civil penalty paynent of
$1, 000 by the respondent in conprom se of section 104(b) Order
No. 2661518, a daily assessnent of $1,000 for which a tota
assessment of $2,000 was proposed (CENT 87A44-M) .

MSHA states that the settlement disposition of the civi
penalty proceedings is primarily based on the fact that they are
derivative of and inextricably bound to the discrimnation
proceedi ng. MSHA points out that while Citation No. 2661516 was
i ssued to enforce conpliance with the ordered reinstatenent of
M. Hennessee, he has relinquished any right to reinstatenent for
val ue received. Wth regard to Order No. 2661518, MSHA states
that it was issued in further enforcenent of M. Hennessee's
ordered reinstatement. However, as a result of the issuance of
the order, the respondent entered into negotiations resolving al
clains of M. Hennessee.
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MSHA submits that the purpose of the Mne Act's requirenent of
assessnment of civil penalties have been satisfied by the
respondent’'s pronpt settlenent of the discrimnation clains and
by MSHA' s agreenent to conprom se the proposed assessnment and
accept paynent of $1, 000.

Concl usi on

After careful review and consideration of the settlenent,
i ncluding the terns and conditions agreed to and executed by the
parties, | conclude and find that it reflects a reasonable
resol ution of the conplaint and that it is in the public
interest. Since it seens clear to ne that the parties, including
M. Hennessee, have nmutually agreed to settle their dispute, |
see no reason why it should not be approved.

ORDER

In view of the foregoing, MSHA's notion IS GRANTED, and the
settlenent IS APPROVED. If it has not already done so, the
respondent 1S ORDERED to fully conply forthwith with the terms of
the settl ement agreenent, and upon such conpliance, the
di scrim nation proceedi ngs are di sm ssed.

Respondent |I'S FURTHER ORDERED to remt forthwith to MSHA the
sum of $1,000, in full satisfaction of MSHA's initial proposed
civil penalty assessnents, and the payment thereof shall be
deened to be dispositive of the captioned civil penalty matters.
Upon recei pt of paynment by MSHA, those proceedi ngs are dism ssed.
In view of the settlenent, the captioned contests ARE DI SM SSED.

CGeorge A. Koutras
Adm ni strative Law Judge



